JUSTI CE BRENNAN, wi th whom JUSTI CE MARSHALL j oi ns, and with whom
JUSTI CE STEVENS joins as to Part Ill, concurring in part and dissenting
in part.

In experinments designed to test the effects of |lysergic acid

di et hyl am de (LSD), the Governnent of the United States treated

t housands of its citizens as though they were | aboratory animals,
dosing themw th this dangerous drug w thout their consent. One of the
victins, Janmes B. Stanl ey, seeks conpensation fromthe Governnent
officials who injured him The Court holds that the Constitution
provides himw th no renedy, solely because his injuries were inflicted
while he performed his duties in the Nation's Armed Forces. If our
Constitution required this result, the Court's decision, though legally
necessary, would expose a tragic flaw in that docunent. But in reality,
the Court disregards the conmmands of our Constitution, and bows instead
to the purported requirenents of a different naster, mlitary

di scipline, declining to provide Stanley with a remedy because it finds
"special factors counseling hesitation.” Bivens v. Six Unknown Fed.
Narcotics Agents, 403 U.S. 388, 396 (1971). This is abdication, not
hesitation. | dissent. 1  [483 U S. 669, 687]

Bef ore addressing the |l egal questions presented, it is inmportant to
pl ace the Government's conduct in historical context. The nedica
trials at Nurenberg in 1947 deeply inpressed upon the world that
experimentation with unknowi ng human subjects is norally and legally
unacceptable. The United States MIlitary Tribunal established the

Nur emberg Code as a standard agai nst which to judge German scientists
who experinmented with hunman subjects. Its first principle was:

"1. The voluntary consent of the human subject is absolutely
essenti al .

"The duty and responsibility for ascertaining the quality of the
consent rests upon each individual who initiates, directs or
engages in the experinment. It is a personal duty and
responsi bility which nay not be del egated to another with
impunity." United States v. Brandt (The Medical Case), 2 Trials
of War Crimnals Before the Nuremberg Mlitary Tribunals Under
Control Council Law No. 10, pp. 181-182 (1949) (enphasis added).
The United States nmilitary devel oped the Code, which applies to al
citizens - soldiers as well as civilians. 2 [483 U. S. 669, 688]

In the 1950's, in defiance of this principle, mlitary intelligence
agencies and the Central Intelligence Agency (ClA) began
surreptitiously testing chem cal and biol ogical materials, including
LSD. These programs, which were "designed to deternmine the potentia
ef fects of chemi cal or biological agents when used operationally
agai nst individuals unaware that they had received a drug," included
drug testing on "unwitting, nonvolunteer” Anericans. S. Rep. No. 94-
755, Book I, p. 385 (1976) (S. Rep.). 3 James B. Stanley, a mmster
sergeant in the Arny, alleges that he was one of 1,000 soldiers
covertly administered LSD by Arnmy Intelligence between 1955 and 1958.
See id., at 392. 4



The Arny recogni zed the noral and legal inplications of its conduct. In
a 1959 Staff Study, the United States Arnmy Intelligence Corps (USAI NTC
di scussed its covert administration of LSD to sol diers:

It was always a tenet of Arny Intelligence that the basic
American principle of dignity and welfare of the individual wll

not be violated. . . . In intelligence, the stakes involved and
the interests of national security nmay permit a nore tol erant
interpretation of noral-ethical values, but not legal linmts,

t hrough necessity. . . . Any claimagainst the U S. Governnent

for alleged injury due [483 U S. 669, 689] to EA 1729 [ LSD|
nust be legally shown to have been due to the material. Proper
security and appropriate operational techniques can protect the

fact of enploynent of EA 1729.'" 1d., at 416-417 (quoting USAINTC
Staff Study, Material Testing ProgramEA 1729, p. 26 (Cct. 15,
1959)).

That is, legal liability could be avoided by covering up the LSD
experi ments.

When the experiments were uncovered, the Senate agreed with the Arny's
conclusion that its experinments were of questionable legality, and
i ssued a strong condemmati on:

"[Iln the Army's tests, as with those of the CIA individua

rights were . . . subordinated to national security

consi derations; infornmed consent and foll ow up exam nations of

subj ects were neglected in efforts to maintain the secrecy of the

tests. Finally, the conmand and control problens which were

apparent in the CIA's prograns are paralleled by a | ack of clear

aut hori zation and supervision in the Arnmy's prograns." S. Rep.

at 411. 5
Havi ng i nvoked national security to conceal its actions, the CGovernnent
now argues that the preservation of mlitary discipline requires that
CGovernnment officials remain free to violate the constitutional rights
of soldiers without fear of nbney danages. What this case and others
like it denonstrate, however, is that CGovernnent officials (mlitary or
civilian) must not be left with such freedom See, e. g., Jaffee v.
United States, 663 F.2d 1226 (CA3 1981) (en banc) (exposure of soldiers
to nuclear radiation during atom c weapons testing); Schnurman v.
United States, 490 F. Supp. 429 (ED [483 U. S. 669, 690] Va. 1980)
(exposure of unknowi ng soldier to nustard gas); Thornwell v. United
States, 471 F. Supp. 344 (DC 1979) (soldiers used to test the effects
of LSD wi thout their know edge); cf. Barrett v. United States, No. 76
Cv. 381 (SDNY, May 5, 1987) (death of nmental hospital patient used as
t he unconsenting subject of an Arnmy experinment to test nescaline
derivative). 6

Serious violations of the constitutional rights of soldiers nust be
exposed and puni shed. O course, experimentation with unconsenting

soldiers, like any constitutional violation, may be enjoined if and
when di scovered. An injunction, however, conmes too late for those
already injured; for these victinms, "it is damages or nothing." Bivens,

403 U. S., at 410 (Harlan, J., concurring). The solution for Stanley and
[483 U. S. 669, 691] ot her soldiers, as for any citizen, lies in a




Bi vens action - an action for damages brought directly under the
Constitution for the violation of constitutional rights by federa
officials. But the Court today holds that no Bivens renedy is avail able
for service-connected injuries, because "special factors counse[l]
hesitation." 1d., at 396. The practical result of this decision is
absolute immunity fromliability for noney damages for all federa
officials who intentionally violate the constitutional rights of those
serving in the mlitary.

First, I will denmobnstrate that the Court has reached this result only
by ignoring governing precedent. The Court confers absolute i munity
from noney damages on federal officials (mlitary and civilian alike)
wi t hout consideration of |ongstanding case | aw establishing the genera
rule that such officials are |iable for damages caused by their
intentional violations of well-established constitutional rights. If
applied here, that rule would require a different result. Then | will
show that the Court denies Stanley's Bivens action solely on the basis
of an unwarranted extension of the narrow exception to this rule
created in Chappell v. Wallace, 462 U. S. 296 (1983). The Court's
readi ng of Chappell tears it fromits anal ytical noorings, ignores the
consi derations decisive in our imunity cases, and | eads to an unjust
and illogical result.

A

The Court acknow edges that Stanley may bring a Bivens action for
damages under the Constitution unless there are "special factors
counsel ling hesitation in the absence of affirmative action by
Congress." Bivens, supra, at 396. Ascertaining the propriety of a
danmages award is the purpose of both the Bivens "special factors”
analysis and the inquiry into whether these federal officials are
entitled to absolute inmmunity from noney danmages. 7 As a practical [483
U S. 669, 692] matter, the inmunity inquiry and the "special factors"
inquiry are the sane; the policy considerations that informthemare
identical, and a court can exani ne these considerations only once. 8

In Davis v. Passman, 442 U.S. 228 (1979), the Court explicitly

acknow edged that the inmunity question and the "special factors”
guestion are intertwi ned. The Court recogni zed that "a suit against a
Congressnman for putatively unconstitutional actions taken in the course
of his official conduct does raise special concerns counseling

hesi tati on" under Bivens, but held that "these concerns are coextensive
with the protections afforded by the Speech or Debate O ause," id., at
246, which "shields federal legislators with absolute imunity," id.,

at 236, n. 11. 9 Absent immunity, the Court said, |egislators ought to
be liable in danages, as are ordinary persons. See id., at 246. The
same anal ysis applies to federal officials naking decisions in mlitary
matters. Absent imunity, they are liable for damages, as are al
citizens. [483 U. S. 669, 693]

As the Court notes, | do not dispute that the question whether a Bivens
action exists is "analytically distinct fromthe question of officia
imunity fromBivens liability." Ante, at 684. | contend only that the
"special factors" analysis of Bivens and the functional analysis of
imunity are based on identical judicial concerns which, when correctly



applied, should not and do not (as either a logical or practica
matter) produce different outcones. JUSTICE STEVENS explained it well:

"The practical consequences of a holding that no renedy has been

aut hori zed against a public official are essentially the sane as

those flowing froma conclusion that the official has absolute

i Mmunity. Mreover, sinmlar factors are evaluated in deciding

whet her to recogni ze an inplied cause of action or a claim of

i munity. In both situations, when Congress is silent, the Court

makes an effort to ascertain its probable intent." Mtchell v.

Forsyth, 472 U.S. 511, 538 -539 (1985) (concurring opinion).
Thus, the redundance which so troubles the Court in equation of the
"special factors" analysis and the inmmunity analysis strikes nme as
evi dence only that the anal yses are being properly performed. And Davis
cannot be characterized, as the Court asserts, as a unique case in
which the "special factors" of Bivens were coextensive with the
imunity granted. 10 [483 U. S. 669, 694]

When perforning the Bivens analysis here, therefore, the Court should
exam ne our cases discussing immunity for federal officials. 11

B

The Court historically has conferred absolute imunity on officials who
intentionally violate the constitutional rights of citizens only in
extraordi nary circunmstances. Qualified imunity (that is, inmmnity for
acts that an official did not know, or could not have known, violated
clearly established constitutional |law) "represents the norm" See

Harl ow v. Fitzgerald, 457 U S. 800, 807 (1982) (Presidential aides);
Mtchell, supra (United States Attorney Ceneral); Butz v. Econonou, 438
U S. 478 (1978) (Cabinet officers). 12

In Butz, we bal anced "the need to protect officials who are required to
exercise their discretion and the related public interest in
encour agi ng the vigorous exercise of official authority,” id., at 506,
agai nst the crucial inmportance of a damages renedy in deterring federa
officials fromconmmtting constitutional [483 U S. 669, 695] W ongs
and vindicating the rights of citizens, id., at 504-505. 13 After ful
consi derati on of potential adverse consequences, we decided that the
ext ensi on of absolute immunity to federal officials would "seriously

erode the protection provided by basic constitutional guarantees," id.,
at 505, and underm ne the basic assunption of our jurisprudence: "that
al | individuals, whatever their position in governnent, are subject to

federal law. " 1d., at 506 (enphasis added). Thus, we concluded that it
is "not unfair to hold liable the official who knows or should know he
is acting outside the law," and that "insisting on awareness of clearly
established constitutional limts will not unduly interfere with the
exercise of official judgnent." Id., at 506-507.

In Butz we acknow edged that federal officials may receive absol ute
imunity in the exercise of certain functions, but enphasized that the
burden is on the official to denpnstrate that an "exceptiona
situatio[n]" exists, in which "absolute imunity is essential for the
conduct of the public business." See Butz, supra, at 507; Harlow, 457
US., at 812 . The official seeking immunity "first nust show that the




responsibilities of his office enbraced a function so sensitive as to
require a total shield fromliability," and "then nust denbnstrate that
he was discharging the protected function when performng the act for
which liability is asserted.” 1d., at 813.

Even when, as here, national security is invoked, 14 federal officials
bear the burden of denmpnstrating that the usual rule [483 U S. 669,
696] of qualified imunity should be abrogated. In Mtchell v.

Forsyth, 472 U.S. 511 (1985), the Court found "no . . . historical or
conmon- | aw basis for an absolute immunity for officers carrying out
tasks essential to national security." Id., at 521. In |anguage
applicable here, the Court pointed out: "National security tasks .

are carried out in secret . . . . Under such circunstances, it is far
nore |ikely that actual abuses will go uncovered than that fancied
abuses will give rise to unfounded and burdensone litigation." 1d., at

522. 15 The Court highlighted the "danger that high federal officials
wi Il disregard constitutional rights in their zeal to protect the

nati onal security," and deened it "sufficiently real to counsel against
affordi ng such officials an absolute imunity." 1d., at 523.

This analysis of official inmunity in the national security context
applies equally to officials giving orders to the mlitary. In Scheuer
v. Rhodes, 416 U.S. 232 (1974), the CGovernor, the Adjutant General of
the Chio National Guard, and other National Cuard officers were sued
under 42 U.S.C. 1983 for danmges arising frominjuries suffered when
the Guard was depl oyed and ordered to fire its guns during a civi

di sturbance. The Court awarded only qualified immunity to the highest
mlitary officer of the State - the Governor (who conmanded the State
National Guard) - and to executive and military officers involved in
the decision to take mlitary [483 U S. 669, 697] action. 16 Scheuer
denonstrates that executive officials may receive only qualified

i Mmunity even when the function they performis mlitary

deci si onmaki ng. 17

Whoever the officials in this case are (and we do not know), and

what ever their functions, it is likely that under the Court's usua
anal ysis, they, like nost CGovernment officials, are not entitled to
absolute immunity. The record does not reveal what offices the

i ndi vidual petitioners held, |et alone what functions they nornmally
perfornmed, or what functions they were perfornmng at the tine they
(somehow) participated in the decision to adm nister LSD to Stanl ey
(and 1,000 other soldiers). The Court has no idea whether those
officials can carry "the burden of showi ng that public policy requires
[absolute immunity]" for effective perfornmance of those functions.
Butz, 438 U.S., at 506 . Yet the Court grants them absolute i munity,
so long as they intentionally inflict only service-connected injuries,
doi ng violence to the principle that "extension of absolute i munity
fromdamages liability [483 U. S. 669, 698] to all federal executive
of ficials woul d seriously erode the protection provided by basic
constitutional guarantees." Id., at 505. The case shoul d be renanded
and petitioners required to denonstrate that absolute i munity was
necessary to the effective performance of their functions.

Cc



It is well accepted that when determ ni ng whet her and what ki nd of
imunity is required for Governnent officials, the Court's decision is
i nfornmed by the conmon | aw. See Nixon v. Fitzgerald, 457 U S. 731, 747
(1982); Mtchell, supra, at 521; Butz, supra, at 508. My concl usion
that qualified, rather than absolute, immunity is the normfor
Government officials, even in cases involving mlitary matters, is
buttressed by the common | aw.

At comon |law, even military superiors received no exenption fromthe
general rule that officials may be held accountable for their actions
in damages in a civil court of law 18 "[T]he English judiciary refused
to adopt absolute immnity as an essential protection of

[intramilitary] discipline,” 19 and "[t]he original American decisions
inintramlitary cases [also] [483 U. S. 669, 699] adopted a qualified
immunity in intentional tort cases." Zillman, Intranilitary Tort Law

I nci dence to Service Meets Constitutional Tort, 60 N.C. L. Rev. 489
498, 499 (1982). 20 The best-known American case is Wlkes v. Dinsman,
7 How. 89 (1849), after remand, Dinsman v. WIlkes, 12 How. 390 (1852).
In that case, this Court permitted a Navy seanan to bring a claim

agai nst his superior officer for injuries resulting fromwlIful torts.
Al t hough the Court suggested that the commander was entitled to a jury
charge providing some inmunity, it refused to confer absolute imunity
fromliability for intentional torts:

“I't nmust not be lost sight of . . . that, while the chief agent
of the governnment, in so inportant a trust, when conducting with
skill, fidelity, and energy, is to be protected under nere errors

of judgnent in the discharge of his duties, yet he is not to be
shielded fromresponsibility if he acts out of his authority or
jurisdiction, or inflicts private injury either frommalice,
cruelty, or any species of oppression, founded on considerations
i ndependent of public ends.
"The hunbl est seanan or marine is to be sheltered under the aegis
of the law fromany real wong, as well as the highest in
office." 7 How , at 123. 21
As noted above, the Court subsequently used Wl kes as an exanple of the
usual practice of affording only qualified immunity [483 U S. 669, 700]
to governnent officials. See Butz, 438 U.S., at 491 . In addition, in
Chappel | v. Wallace, 462 U S., at 305, n. 2, the Court distinguished
Wl kes, plainly indicating that Chappell did not hold that soldiers
coul d never sue for service-connected injury inflicted by an
intentional tort. Indeed, by preserving WIkes, the Court suggested
that even military officials would not always be absolutely inmne from
liability for such conduct.

Al t hough Chappel |l reveals that we have noved away fromthe comon-| aw
rule in cases involving the command rel ati onshi p between sol di ers and
their superiors, our inmunity cases and a cl ose anal ysis of Chappell
see infra this page and 701-707, reveal that there is no justification
for straying further.



In Chappell the Court created a narrow exception to the usual rule of
qualified imunity for federal officials. Repeatedly referring to the
"“peculiar and special relationship of the soldier to his superiors,
and to the need for "immedi ate conpliance with mlitary procedures and
orders," the Court held that "enlisted nmilitary personnel may not
maintain a suit to recover damages froma superior officer for alleged
constitutional violations."” 462 U S., at 300 , 305 (quoting United
States v. Brown, 348 U.S. 110, 112 (1954)). 22 Although the Court
concedes this central focus of Chappell, it gives short shrift to the
obvi ous and i nportant distinction between [483 U.S. 669, 701]

Chappel | and the present case, nanely, that the defendants are not

all eged to be Stanley's superior officers. Instead the Court seizes
upon the statement in Chappell that our analysis in that case was

gui ded by the concerns underlying the Feres doctrine, and dramatically
expands the carefully limted holding in Chappell, extending its
reasoni ng beyond logic and its neani ng beyond recognition

The Court reasons as follows: In Chappell we stated that the concern
for "mlitary discipline" underlying the Feres doctrine woul d gui de our
anal ysis of the soldiers' Bivens clainms against their superior
officers. 462 U.S., at 299 . In United States v. Johnson, 481 U S. 681
(1987), we held that the concerns underlying the Feres doctrine
precluded a soldier's FTCA claimfor service-connected injury, even
against civilian federal officials. Thus, the Court concludes, the
concerns underlying the Feres doctrine preclude Stanley's Bivens action
for service-connected injury against civilian federal officials.

This argunent has a nunber of flaws. First, in Chappell we said with
good reason that our analysis would be "guided," not governed, by
concerns underlying Feres. The Bivens context differs significantly
fromthe FTCA context; Bivens involves not negligent acts, but

i ntentional constitutional violations that nust be deterred and

puni shed. Because Chappell involved the relationship at the heart of
the Feres doctrine - the relationship between soldier and superior -
the Court found Feres considerations relevant, and provided direct
mlitary superiors with absolute immunity from danages actions filed by
their subordi nates. Here, however, the defendants are federal officials
who perform unknown functions and bear an unknown rel ationship to

Stanl ey. Thus, we nust assure ourselves that concerns underlying the
Feres doctrine actually do require absolute inmunity from noney danmages
before we take the drastic step of insulating officials fromliability
for intentional constitutional violations. This the Court utterly fails
to do. [483 U.S. 669, 702]

Second, two of the three Feres rational es that deci ded Johnson, supra,
are entirely inapplicable here. 23 Thus, the Court relies solely upon
the third Feres rationale - a solicitude for mlitary discipline. The
Feres' concern for military discipline itself has three conponents. The
first, the concern for the instinctive obedi ence of soldiers to orders,
is of central inportance in the Feres doctrine. 24 That rationale
profoundly and exclusively concerned the Court in Chappell which

i nvol ved the rel ati onship between a superior officer and those in his
or her command. 25 This concern for instinctive [483 U S. 669, 703]
obedience is not at all inplicated where a soldier sues civilian
officials. 26



As for the other conponents of the concern for mlitary discipline,
their application is entirely different in the Bivens context. The
Court fears that mlitary affairs mght be disrupted by factua

i nquiries necessitated by Bivens actions. The judiciary is already

i nvol ved, however, in cases that inplicate mlitary judgnments and
deci si ons, as when a soldier sues for nonservice-connected injury, when
a soldier sues civilian contractors with the Governnent for service-
connected injury, and when a civilian is injured and sues a civilian
contractor with the nmilitary or a mlitary tortfeasor. See Johnson,
[483 U S. 669, 704] 481 U.S., at 700 (SCALIA, J., dissenting). 27

Al t hough the desire to linmit the nunber of such cases might justify the
decision not to allow soldiers' FTCA suits arising from negligent
conduct by civilian Government enpl oyees, see United States v. Johnson
supra, it is insufficient to preclude suits against civilians for

i ntentional violations of constitutional rights. Unless the command

rel ati onship (or sone other consideration requiring absolute inmmunity)
is involved, these violations should receive noral condemation and

| egal redress without limtation to that accorded negligent acts.

Finally, the Court fears that the vigor of mlitary decisionnaking wll
be sapped if damages can be awarded for an incorrect (albeit
intentionally incorrect) choice. O course, this case involves civilian
deci si onmakers, but because the injury was service connected, we nust
assune that these civilian judgnents are sonmehow i ntertw ned with
conduct of the military mssion. See Johnson, supra, at 691. The
significant difference between the Feres (FTCA) and Bi vens
(constitutional claim contexts, however, is that, in the latter, the
vi gor ous-deci si onmaki ng concern has al ready been taken into account in
our determnmination that qualified imunity is the general rule for
federal officials, who should be required "on occasion . . . to pause
to consi der whether a proposed course of action can be squared with the
Constitution.”™ Mtchell, 472 U.S., at 524 . The special requirements of
conmmand [483 U.S. 669, 705] that concerned us in Chappell are not
inmplicated in this case, and neither the Government nor the Court

of fers any plausible reason to extend absolute immunity to these
civilian officials for their intentional constitutional violations.

In Chappell, the Court did not create an inflexible rule, requiring a
bl ind application of Feres in soldiers' cases raising constitutiona
clains. Gven the significant interests protected by Bivens actions,
the Court nust consider a constitutional claimin light of the concerns
underlying Feres. If those concerns are not inplicated by a soldier's
constitutional claim Feres should not thoughtlessly be inposed to
prevent redress of an intentional constitutional violation. 28

The Court decides that here (as indeed in any case) one m ght select a
hi gher | evel of generality for the Chappell hol ding, and concl udes that
any Bivens action arising froma service-connected injury is forecl osed
by "special factors counselling hesitation." Bivens, 403 U S., at 396
The Court concedes that "[t]his is essentially a policy judgnent,"

whi ch depends upon "how nuch occasi onal, uni ntended i npairnent of
mlitary discipline one is willing to tolerate.” Ante, at 681. But the
Court need not nake a policy judgnment; in our inmunity cases we have an
establ i shed | egal framework within which to consider whether absol ute
imunity from noney damages is required in any particular situation.
[483 U.S. 669, 706] Were | to concede that mlitary discipline is




sonehow i nplicated by the award of damages for intentional torts
against civilian officials (which | do not, see supra, at 702-703), |
woul d nonet hel ess conclude, in accord with our usual imunity analysis,
t hat the deci sionnmaki ng of federal officials deliberately choosing to
violate the constitutional rights of soldiers should be inpaired. |
cannot conprehend a policy judgnment that frees all federal officials
fromany doubt that they may intentionally, and in bad faith, violate
the constitutional rights of those serving in the Arned Forces. The
principles of accountability enbodied in Bivens - that no official is
above the law, and that no violation of right should be without a
renmedy - apply.

B
The second "special factor" in Chappell - congressional activity
"provid[ing] for the review and renedy of conplaints and gri evances
such as those presented by" the injured soldier - is not present here.

Chappel I, 462 U. S., at 302 . 29 The Veterans' Benefits Act is
irrelevant where, as here, the injuries alleged stem (in |large part)
frompain and suffering in forns not covered by the Act. The UCMJ
assists only when the soldier is on active duty and the tortfeasor is
another mlitary nenber. Here, in contrast to the situation in
Chappell, no intramlitary system"provides for the . . . remedy" of
Stanley's conplaint. 462 U S., at 302 . See al so Bush v. Lucas, 462
U S. 367, 386 , 388, 378, n. 14 (1983) (special factors counseling
hesitation found because clains were "fully cognizable" within an
"el aborate remedial system” [483 U.S. 669, 707] provi di ng

"conpr ehensive," "nmeaningful," and "constitutionally adequate"
remedi es).

Nonet hel ess, the Court finds Congress' activity (and inactivity) of
particul ar significance here, because we are confronted with a
constitutional authorization for Congress to " make Rules for the
Covernment and Regul ation of the |and and naval Forces.'" Ante, at 679
(quoting U S. Const. Art. 1, 8, cl. 14). First, the existence of a
constitutional provision authorizing Congress to make intramlitary
rul es does not answer the question whether civilian federal officials
are imune from danages in actions arising from service-connected
injury. Second, any time Congress acts, it does so pursuant to either
an express or inplied grant of power in the Constitution. If a Bivens
action were precluded any tine Congress possessed a constitutiona

grant of authority to act in a given area, there would be no Bivens. In
fact, many admini strative agencies exist and function entirely at the
pl easure of Congress, yet the Court has not hesitated to infer Bivens
actions against these agencies' officials. This is so no matter how
explicitly or frequently the Constitution authorizes Congress to act in
a given area. Even when considering matters nost clearly within
Congress' constitutional authority, we have found that a Bivens action
will lie. See Davis v. Passman, 442 U.S. 228 (1979).

In Chappell the Court found that both the inperatives of military

di sci pline and the congressional creation of constitutionally adequate
renedi es for the alleged violations constituted "special factors
counselling hesitation," and refused to infer a Bivens action. In this
case, the invocation of "mlitary discipline" is hollow and
congressional activity nonexistent; a Bivens action nmust lie.



(Y

"The soldier's case is instructive: Subject to nost unilatera
discipline, forced to risk nutilation and death, conscripted

wi t hout, perhaps against, his will - he is still [483 U S. 669,
708] conscripted with his capacities to act, to hold his own or
fail in situations, to neet real challenges for real stakes.

Though a nmere "nunber' to the H gh Conmand, he is not a token and
not a thing. (Inmagine what he would say if it turned out that the
war was a ganme staged to sanpl e observations on his endurance,
courage, or cowardice.)" H Jonas, Philosophical Reflections on
Experinmenting with Human Subjects, in Experinentation with Human
Subjects 3 (P. Freund ed. 1969).
The subject of experinentati on who has not volunteered is treated as an
object, a sanple. Janes Stanley will receive no conpensation for this
indignity. Atest providing absolute imunity for intentiona
constitutional torts only when such imunity was essential to
mai nt enance of military discipline would "take into account the specia
i mportance of defending our Nation w thout conpletely abandoni ng the
freedons that nake it worth defending." Goldman v. Weinberger, 475 U.S.
503, 530 -531 (1986) (O CONNOR, J., dissenting). But absent a show ng
that mlitary discipline is concretely (not abstractly) inplicated by
Stanley's action, its talismanic invocation does not counsel hesitation
in the face of an intentional constitutional tort, such as the
Governnent's experinentati on on an unknowi ng human subj ect. Sol diers
ought not be asked to defend a Constitution indifferent to their
essential human dignity. | dissent.



